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IN THE
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THE CATHAY TRUST, LIMITED
(a corporation),

Appellant,

vs.

F. M. BROOKS,
Appellee.

REPLY BRIEF FOR APPELLANT.

The appellee in his ans^Yering brief first attacks

the method followed in bringing this matter before

this court, and then discusses the matter upon its

merits.

We shall reply in order, first, to the argiunent of

counsel upon the merits of the matter, and then dis-

cuss the propriety of the procedure followed in

bringing the matter before this court for consid-

eration.

In our opening brief we showed that the appellant

had a direct and immediate interest in the subject

matter of the motion for set-off, namely: it owned



the judgniont, which would have Ijecoiiie satisfied

and vakieless if the motion for set-off w^as to be

granted. Upon this showing, under the authorities

cited, the appellant had the right to intervene to set

up any equities w^hich would defeat the right of

set-off.

Appellee in answering this proposition relies upon

the one point that no allegation was contained in

appellant's petition to intervene that Brooks had

notice of the assignment. Such an allegation was

not necessary to establish the right to intervene. If

the appellee did have notice of the assignment to

appellant, and this was show^n by the appellant upon

its resistance of the motion for set-off after it had

been allowed to intervene, the set-off would then

have been denied. This admission by the appellee

is clearly inferable from the one argument on the

merits in the brief of counsel. Ipso facto, the ap-

pellant should have been allowed to intervene to

show^ that the appellee did have notice of the assign-

ment.

Counsel for appellant, upon the presentation of

the application to intervene, made the oral statement

that the appellee did have notice of the assignment.

The trial court dismissed this by saying that "the
" mere statement of counsel on such a material point
" does not afford foimdation for judicial action"

(Trans, p. 14). All well and good. We admit that

such would not be proof in proper form, but we re-

iterate that such proof was not required, if at all



or even competent, until appellant was granted the

right to participate in the motion for set-oft", and

that its right to participate in such motion depended

only on whether or not it had a direct and immedi-

ate interest in the subject matter of the motion for

set-off.

As said above: "not required, if at all" to show^

that appellee had notice of the assignment; for w^e

think that we established conclusively in our open-

ing brief, that the appellant to prevail in the motion

for set-off would not be required to prove that the

appellee had notice of the assignment to the appel-

lant

—

tliis for the reason that the judgment which

the appeUee sought to set-off icas not one existing

in favor of the appellee at the time of the assign-

ment or a judgment later obtained upon a cause of

action existing in favor of the appellee at flic time

of the assignment.

The equitable doctrine of set-off is based upon the

proposition that the judgment sought to be satisfied

by the set-off is subject to equities in favor of the

judgment debtor. We admit that such equities are

not cut off by an assignment. But the equities must

exist at the time of the assignment. It makes no

difference that at the time of the assignment the

cause of action in favor of Bennett and against the

appellee had not been reduced to judgment. This

would be obvious if the appellant, as assignee, had

proceeded under the code pleading of the States to

obtain judgment in its own name. That it did not



proceed in its own name, but in the name of Ben-

nett, the assignor of the chose in action, was in

strict accordance with the requirements of common

law pleading under which procedure is had in the

United States Court for China. And under the

common law practice no duty devolved upon the

appellant, as assignee, to disclose the fact that the

nominal party plaintiff was not the real party in

interest. The appellant was bound by the equitable

doctrine that the chose in action wdiich had been

assigned to it w^as subject to any judgment which

the debtor at the time of the assignment had against

the nominal party plaintiff and any chose in action

w^hich the debtor then had against the nominal party

plaintiff which the debtor afterwards reduced to

judgment; but there is no equitable doctrine that the

appellant, as assignee, w^as bound to anticipate that

the debtor would go out in the byw^ays and obtain

an assignment to him of a judgment in favor of

other parties for the very purpose of endeavoring to

use it to defeat the chose in action wdiich appellant

ow^ned.

We quoted in our opening brief from Black on

Judgments, Vol. II, sec. 1003 (page 9 of brief) :

"But it is also held that the use-plaintiff"—one
to w^hose use a judgment has been obtained in
the name of another—has an equitable right to
use the judgment by way of set-off. And so also
has one w4io acquired the judgment by assign-
ment before the bringing of the action in which
the judgment against himself w^as rendered."



The appellee iu the present instance was not in

either of the above positions.

And again we quote from Black on Judgments,

sec. 954 (italics our own) :

''As a deduction from the rule that the as-

signee of a judgment takes it subject to all the

equities subsisting bet\yeen the original parties,

many of the cases sustain the doctrine that one

judgment may be set off against another, al-

though one of the judgments has been assigned

to a third person for a valuable consideration

and without notice of the existence of the other

judgment, provided the right' of set-off existed

at the time of the assignment. Other decisions,

without going to this length, hold that such

judgments may be set off where one of them
was fraudulently assigned for the very purpose
of preventing such offset. And others go no
further than to declare that if the assignee has
notice of the other judgment, he wall take sub-

ject to the equitable right to set it off. Still an-

other view is that the equity in question cannot
prevail over the assignment unless the assignor

was insolvent at the time of the assignment.
But a considerable proportion of the authorities

take the broad ground that the right to set-off

of judgments is permitted only where it will

infringe on no other right of equal grade, and
further, that an assignment of one of the judg-
ments destroys that mutualit}^ which is an es-

sential condition to the right of set-off, and
consequently, that this equity will not be per-

mitted to affect an assignee for value and in

good faith."

And again we quote from Freeman on Judgments,

sec. 427 (italics our own)

:

"The power of the court to set off one judg-
ment against another is not teniiinated by an



assigumeiit. 'A purchaser and assignee of a

judyment, even for a valuable consideration,

and u'ifltouf notice, takes suljject to a 7'i(jlit of

set-oft' existiiig at the time of the ctssignment;

for an assignee takes subject to all equitable as

well as legal defenses which can be urged
against the assignor.' Where an insolvent

judgment defendant recovered a smaller judg-

ment against the plaintiff, it was held that the

latter had, eo instanti, an equitable right to set

off his judgment against it, of which right he

could not be defeated by an assignment. How-
ever, there are other cases directly antagonistic

to those just cited, and which limit the authority

to set off one judgment against another, after

assignment made, to cafes where it can be shown
that the assignor was insolvent at the time of

the assigmnent of his judgment. The rule sus-

tained by the majority of the authonties upon
the subject is, that a set-off will be allowed or

refused allowance, as against an assignee of a

judgment, as to the court may eeem equitable.

If the assignment was made to him to avoid the

payment of the claim sought to be set off, or

with notice of the existence of the right of

set-off, or where, because of the 'insolvency of

the assignor at the time of the assignment, the

party claiming the right of set-off had no other
means of collecting his debt', and in all other
cases, where the allowance of the set-off will

promote substantial justice, the court will en-

force the right of set-off, even against an as-

signee. But if a judgment has been in good
faith and for a valuable consideration assigned
to a third party before application for a set-off

is made, such third person is the real party in

interest, and no set-off can ordinarily be al-

lowed. '

'



And again, we quote from Ames v. Bates, lliJ

Mass., p. 397 (italics our own)

:

''When the equitable lights of third parties

ivould he affected by a set-off of this character,

it is not to be made to the injury of intervening

rights honestly aequired.

"When the assignee bought the claim sued by
Ames, he took it subject to all legal defenses

and also to all demands which might properly

have been pleaded in offset or diminution of it,

but the right thus acquired should not be de-

feated either wholly or partiall,Y, even if it be

assumed that Bates having purchased a claim
against his creditor wdiich had no relation to

and did not grow out of the claim sued, might
have been j^ennitted by leave of the court if he
had recovered judgment thereon, to offset it

against the judgment recovered by his creditor.

The assignee having no knowledge of any such
claiyn, could have contemplated no contingency
so remote as this, and to permit the offset would
be to disregard his just rights/'

We have treated this argument more fully in our

opening brief. The excerpts above appear therein,

but we take the space to repeat them at this point

because of their clear exposition of our argimient.

It will appear from them, that the law% as an-

nounced by them, goes much further in restricting

the right of set-off than we have any occasion to

require in the present case.

Another consideration is raised by the fact that

the judgment which the appellee moved to set off

against the judgment owned by the appellant, was a

default judgment, obtained only six days (Novem-



ber 3, 1910) bci'orc tlic niutiuu was iiiado for set-off

of judgnieiits (November 9, 1910).

It is well recognized that, to be used for the pur-

pose of set-off, a judgment must be final. As stated

in 23 Cyc., 1480:

"In order that a judgment should be avail-

able as a set-off against another judgment, it

must be a valid, subsisting and final adjudica-

tion—the pendency of an appeal from it de-

stroying or at least suspending the right to use

it as a set-off." (Citing cases.)

At the time the motion for set-off was made the

period had not expired within which a w^rit of error

could have been taken or a motion to vacate the

default judgment made. In fact, such a period had

run only an extremely short time—six daj^s, to be

exact. In such a short time it would have been

practically impossible to obtain a writ of error; but

as to a motion to vacate the default judgment, it

does not appear wdiether or not such had been made.

But the appellant at the very least had the right to

show that such motion to vacate the judgment had

been made, and the time to show^ that would not

be upon the presentation of the application for leave

to intervene, for that, as has been shown, is to be

determined by entireh^ different considerations, but

in connection with the appellant's resistance of the

motion for set-off, after it had been allowed to

intervene.

After citing an authority, at page 12 of his brief,

to the effect that, in common law^ courts, it is the



established practice to set off cross judgineuts in the

same or different courts, between substantially the

same parties (which we admit), counsel makes the

bald statement, that an assigned judgment may be

used for that purpose. The latter is true when the

attempt is made to set off the assigned judgment

against a judgment still owned by the first judg-

ment creditor. But the attempt is here made to

set off an assigned judgiiient against a judgment no

longer ow^ned by the judgment creditor in the as-

signed judgment. Certainly 23 Cyc, 1480, cited by

counsel, is not authority for the proposition that a

set-off will be decreed in the latter situation. We
quote the excerpts from the Cyc. reference appli-

cable, beginning at page 1483 (italics our owm) :

"e. Assigned Judgments.

''I. Right of Assignee to set off.

"Where a judgment debtor becomes the as-

signee of a judgment against his creditor, he
ma}^ set it off against the judgment against him-
self, unless there are special circumstances in

the case rendering such a course inequitable.

This will not be allowed where the judgment
was purchased with the sole purpose of being
used as a set-off and with an agreement to re-

assign it if a motion for such set-off should be
refused.

'

'

"II. Set-off as against Assignee.

"On the principle that the assignee of a judg-
ment takes it subject to all equities between the
original parties, as a general rule any judgment
may be set off against another, although one of

the judgments has been assigned to a third per-

son for value, provicled the right of set-off ex-
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isfcd at the tunc of the assiyiniieHt. But such
right is claimable only when it will interfere

with no riglit or equity or equal grade, and the

court will refuse to allow a set-off to the preju-

dice of an assignee for value, a/rui in good faith,

whose equities are prior to or superior to those

of tJte party seeking the set-off, as when the

assignor was insolvent at the time of the assign-

ment; but the rule does not apply where the

assignment was fraudulently made for the very
purpose of preventing the set-off."

We have not read all of the numerous cases in

support of the above text, but we have read a con-

siderable number of them and we do not find any

that support the proposition that the rights of an

assignee of a judgment can be defeated w^here, sub-

sequent to the assignment, the original judgment

debtor acquires a third party's judgment against the

original judgment creditor. The cases we have read

uniformly support the i^roposition that the assignee

is only affected by the equities which existed in favor

of the judgment delator at the time of the assign-

ment.

So far as the case of Martin v. Wells, Fargo &
Co., 28 Pac. 958, cited by counsel at page 13 of his

brief, is concerned, it is to be noted:

First, that the judgment set off against the as-

signee of the first judgment was one obtained by the

original judgment debtor himself, not one acquired

by him from a third party.

Secondly, that the case rests upon a statute of

Arizona, reading

:
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"In case of an assignment of a thing in

action, the action of an assignor shall be without

prejudice to any set-off or other defense exist-

ing at the time of, or before notice of the as-

signment",

and although the court in its opinion states that this

statute simply expresses the equitable doctrine in

the absence of statute, we submit that this is not

correct, and that the equitable doctrine as to the

right of set-off applies only to equities existing at

the time of the assignment. We have treated this

matter at pages 11 et seq. of our opening brief. It

is unnecessary at this point further to remark upon

it than to call attention to the emphasis laid upon

this point of time in the extracts from Black on

Judgments, Freeman on Judgments, and 23 Cyc,

quoted above.

Thirdly, that the cause of action upon which judg-

ment was obtained by the original judgment debtor

existed at the time of the assignment, and although

the Arizona case does not recognize that this caused

an equity to exist in favor of the original judgment

debtor at the time of the assignment, we submit that

the cases which, independent of statute, allow set-off

of a judgment later obtained by the judgment debtor

as against the assignee of the judgment ^creditor in

the first judgment, proceed on the theory that the

first judgment is subject to any equity that the judg-

ment debtor may have at the time of the assignment,

and that one such well recognized equity is a cause

of action existing in favor of the original judgment
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debtor at the time of the assigmnent which cause of

action is afterwards reduced by said debtor to

judgment.

Although the case of Jones v. Chalfant, 55 Cal.

505, is decided upon the point that the party apply-

ing for set-oft" did not show that he was the absolute

owner of the judgment which he wished to use for

that purpose, there is an intimation at page 507 of

the opinion that an assignment of the first judg-

ment would prevent the setting off against it of a

judgment purchased by the judgment debtor.

The case of McAdams v. Randolph, 42 New Jersey

Law 332, is particularly applicable as an authority

by reason of similarity in its facts. The facts of

the case, the ruling of the court, and the ratio

decidendae are show^n by the following excerpt from

the opinion, beginning at page 333

:

*'In this case, after McAdams had obtained a
finding in his favor by the Circuit Court, act-

ing without a jury, by consent, in December,
1878, before the entry of judgment nisi, at Feb-
ruary Term, 1879, to wit, on January 22d, 1879,
he assigned the finding, and whatever right he
might have under it, calling it a judgment, to

Susan McAdams., There is no question made
that this was a hona -fide transfer for a valuable
consideration. The legal effect of such assign-
ment Avould be that the judgment nisi, and the
final judgment subsequently obtained, would en-
ure to the benefit of the assignee, Susan Mc-
Adams, as between the parties to that record.
At the time she took this interest and right to
judgment, by assignment, Isaac F. Randolph
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bad no jiidgmont tliat lie could legally or

equitably set oil' against it.

"Hassel bad obtained a decree for defieiency

against Jobn ^McAdanis, in tbe Court of Chan-

cery, January 15th, 1878, whUth was docketed in

the Supreme Court, June 13th, 1878, and from
that time operated as a judgment of this court,

under this statute ; but this decree or judgment
Avas not assigned to Randolph until March 19th,

1879, nearly two months after the assignment

of the other judgment to Susan McAdams, and
after the February Term of this court, when
judgment nisi might be entered.

"Hassel had no right to set-off, but he could

transfer to Randolph; and at the time Ran-
doljDh took the assignment from him, all John
McAdams' claim, finding, and interest in the

judgment against Randolph had been duly as-

signed to Susan McAdams. As between these

two holders of judgments by assignment, claim-

ing preference, she is prior in time, and has the

right and equity to be paid first, by the judg-

ment which has been assigned to her.

"This application being addressed to the legal

discretion of the court, for the convenience and
equitable relief of the parties, without any fixed

right of set-off by statute or otherwise, I think

this defendant, in the judgment against him,

which has been assigned in good faith, has no
right or equity to offset against it a judgment
which he purchased subsequent to such assign-

ment, doubtless for the very purpose of using it

in this form."

The Appeal Was Properly Taken.

We recognize that it is established by the cases of

Toeg V. Suffert, 167 Fed. 125, and

Price V. U. S., 169 Fed. 792,
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that in the caye of actions at hiw proceedings by the

United States Court for China can only be reviewed

upon writ of error. We submit, however, that the

decree of the United States Court for China, which

the appeHant seeks to have reviewed by this court,

is not a judgment in an action at law, but a decree

in an equitable proceeding. This entirely distin-

guishes the cases above mentioned and brings the

present case within the statutes and rules of court,

providing that a decree in an equitable proceeding

can be reviewed by appeal.

That a motion for the set-off of judgments is an

equitable proceeding is clearly established by the

authorities.

Freeman on Judgments, Vol, II, section 467a

;

Black on Judgments, Vol. II, section 1000;

Brown v. Hendrickson, 39 N. J. L. 239;

Brown v. Warren, 43 N. H. 430;

Latimer v. Latimer, 21 S. E. (S. C.) 334;

Simpson v. Hart, 14 Johnson 62

;

Simmons v. Reid, 31 S. C. 389.

Obviously, in order that there may be the basis

for a motion for set-off of judgments, there must

be precedent judgments in actions at law, and it is

held that to obtain the equitable relief, it is proper

to proceed, by motion, in the court in which the

moving party is the judgment debtor. That the

motion is itself an equitable proceeding and is to

be governed entirely by equitable rules is thoroughly

well established.
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As stated by Freeman on Judgments, Vol. II,

sec. 467a:

"The satisfa<'tiou of a judgment may be

wholly or partly produced by compelling the

judgment creditor to accept in payment a judg-

ment against him in I'avor of the judgment
debtor; or in other words, by setting off one

judgment against another. This is usually

brought about by a motion in behalf of the

party who desires to have his judgment credited

upon or set oft' against a judgment against him.

The court in a proper case will grant the mo-
tion. Its power to do this cannot be traced to

any particular statute, and exists only in virtue

of its general equitable authority over its offi-

cers and suitors. This authority was formerly
restricted to courts of equity, but is now A^ery

generally exercised by courts of law. The judg-

ments sought to be set off against each other

may have been rendered in the same or in

different courts. In the first case there can be

no difficulty; but in the latter it has sometimes
been held that a court of law was inadequate to

afford relief, and that resort to chancery was
therefore unavoidable. This position is believed

to be untenable. The court of law in which the

judgment is entered can give relief, by virtue of

its equitable power, and may direct that the

judgment of another court be credited upon or

set off against its judgment, except when the

rights of the parties are too intricate and com-
plicated to be adjusted elsewhere than in

equity."

As stated in Black on Judgments, Vol. II, sec.

1000:

*'The courts, both of law and equity, have
power to order one judgment to be set off

against another, on proper application made,
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avIk'11 the two judgincuts are between the same
parties, and when equity and justice will be
promoted by such action, thereby extinguishing

both judgments if they are ec^ual in amount, or,

if they are unequal, satisfying the smaller judg-

ment in full and the larger pro tanto. This
power was one which ])ertained originally only

to the courts of equity. But it is now every-

where considered entirely competent for the

law^ courts, in the exercise of their legitimate

and incidental powers, to order the set-off of

mutual judgments under proper circumstances.
This practice does not rest upon any statute, but
upon the general jurisdiction of courts over the

suitors in them. It is an equitable jurisdiction

frequently exercised.
'

'

We submit that the foregoing authorities es-

tablish beyond question that, the proceeding being

an equitable one, the decree therein is properly re-

viewed by appeal. Upon this point there is mani-

festly no distinction, by reason of the fact that the

decree sought to be reviewed is upon the order deny-

ing leave to the aiDpellant to intervene, for, obvi-

ously, the motion itself being an equity proceeding,

the petition for intervention was in an equity pro-

ceeding, and tlie decree with reference thereto a

decree in equity.

The Order of the Court Denying Appellant's Leave

to Intervene Was a Final Decree.

The appellee has cited in his brief a number of

authorities to the effect that intervention is within

the discretion of the court and a ruling of the court
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upon a petition for leave to intervene therefore not

a final decree from which an appeal can be taken.

An examination of these authorities will show,

however, that the denial of the right to intervene in

the cases mentioned did not finall}^ disporse of the

rights of the parties. It may be admitted that a

denial of the right to intervene is not final where it

does not conclude the rights of the party seeking

leave to intervene, as was the situation in the cases

cited by counsel; but the distinction is recognized

that, where the denial of the intervention would be

a practical denial of relief, a decree making such

denial is final in its nature, and therefore is appeal-

able.

As stated in the case of Credits Commutation Co.

V. United States, 91 Fed. 570, at p. 573

:

"It is doubtless true that cases may arise

where a denial of the right of the third party
to intervene therein would be a practical denial

of certain relief to which the intervenor is fair-

ly entitled and can only obtain by an interven-
tion. Cases of this sort are those where there
is a fund in court undergoing administration,

to which a third part}^ asserts some right which
wdll be lost in the event that he is not allowed
to intervene before the fund is dissipated. In
such cases an order denying leave to intervene
is not discretionary with the chancellor, and
will generally furnish the basis for appeal, since

it finally disposes of the intervenor 's claim by
denying all right to relief."

The above statement of the law was quoted and

adopted by the Supreme Court of the United States
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upon the appeal of the above case thereto (177 U. S.

311).

The same distiuctioii is recognized in Minot v.

Mastin, 95 Fed. Rep. 734, at page 739:

*'It may be that the interest asserted by the

intervener will be wholly unaffected by the pro-

ceedings which are liable to be taken in the

pending case; or that his rights, whatever they

may be, are subordinate to the rights of the

parties thereto; or that he is already well rep-

resented in the principal case ; or that there are

other adequate remedies within his reach, and
at his disposal, which render it unnecessary to

burden the case with the collateral issue which
is tendered by the intervener. In cases of the

latter sort it is usually held to be discretionary

with the court or chancellor to whom an appli-

cation to intervene is addressed to allow or

reject the intervention, and leave to intervene

should be obtained." (Citing cases.) "There
are other cases, however, where the right of a

third party to intervene in a pending case is

so miperative, resting, as it does, on grounds of

necessity, and the inability of the party to ob-

tain relief by other means, that the right cannot
be said to be dependent upon judicial discre-

tion. For example, a court cannot lawfully re-

fuse to permit an intervening petition to be
filed when the petitioner shows a title to or a
lien upon property in the custod}' of a receiver,

and a present right to its possession, which is

superior to any right or title that is or may be
asserted by the parties to the suit in which the
intervention is filed, and at whose instance a
receiver was obtained."
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Likewise in the case of United States v. Philips,

107 Fed. Rep. 824:

''This court has held that there are two kinds

of interventions. To the one class belong those

cases in which the court or chancellor to whom
the ap])lication is made is not bound to permit

a third party to intervene, and load the case

with collateral issues, and in which the allow-

ance of an intervention is entirely discretionary

wdth the chancellor. To the other class of cases

belong those in which the right to intervene is

absolute, resting, as it does, upon the grounds

of necessity, and the inability of the intervenor

to obtain such relief as he is entitled to by any
other means than an intervention." (Citing

cases.) "When a chancellor denies leave to in-

tervene in a case belonging to the first class, no
appeal lies because the action of the chancellor

is discretionary, and because the chancellor's

action in denying leave to intervene is not a

final adjudication upon the intervenor 's rights.

But, when a chancellor denies the right to in-

tervene in a case belonging to the second class,

an appeal lies, because the chancellor's action

was not discretionary, and because such action

was a final adjudication, in that it denied him
relief which he could obtain only by an inter-

vention in the pending cause."

As to the proper practice in such a case, the opin-

ion continues, at page 825, in a manner most favor-

able to this appellant:

"Now in view of the fact that there are two
species of intervening complaints, and that it

may be sometimes difficult to detenuine to which
class the intervention belongs, we think that the

correct practice for the chancellor, after refus-

ing leave to intervene, is to grant an appeal as
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a iiiattor of course, if the iiiterveiior prays for

an appeal. When the record is removed to the

ap])ellate court, it can theu l)e determined by
that tribunal whether the action of the lower

court was purely discretionary, and its judg-

ment not final, or whether the intervenor was
entitled to assert his rights by an intervention.

Such course of procedure on the part of the

chancellor would seem to be necessarj^ because,

if a mistake is made by the lower court as to

the character of the intei'vention, and the chan-

cellor refuses an appeal, the intervenor is en-

tirely without a remedy. In view of these con-

siderations, we think that in the x^resent in-

stance the chancellor should have allowed the

appeal, and that a motion should have been
made in the appellate tribunal to dismiss the

appeal. By what is here said we would not be
understood as intimating any opinion uj^on the

question whether the intervention sought be-

longs to the one class or the other. If it belongs

to the first class, an appeal will be of no benefit

to the intervenor, as the appeal will of neces-

sity be dismissed if a motion to that effect is

made. '

'

The latest annnouncement to the same effect is in

the case of United States Trust Co. v. Chicago

Transfer Co., 188 Fed. Rep. 292

:

"Applications for leave to intervene are of

two kinds. In one the applicant has other
means of redress open to him, and it is within
the court's discretion to refuse to incumber the

main case with collateral inquiries. In the

other the applicant's claim of right is such that

he can never obtain relief unless it be granted
him on intervention in the pending cause. In
this latter class the right to intervene is abso-

lute, and the rejection of the petition is a final
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adjudication and tlioivfore appealable." (Cit-

ing cases.)

The denial of the appellant's right to intervene in

the present case did finally dispose of the appel-

lant's rights. The motion for set-off was pending

and if allowed without opposition from the appel-

lant, the judgment owned by the appellant would

have been satisfied once and for all time by the

setting off against it of the judgment acquired by

the appellee, and it became imperatively incumbent

upon the appellant to protect its rights. The mo-

tion for set-off was made November 9th. Promptly

thereafter, on November 12th, the appellant peti-

tioned for the right to intervene. This w^as the

direct, clear and appropriate method for the appel-

lant to pursue to protect its right, if not the only

manner in which that could be done. If it be ad-

mitted that it was open to the appellant to bring

separate equitable proceedings to enjoin the prose-

cution by the appellee of his motion for set-off, the

application of the appellant for leave to intervene

in the motion w^as the clear and obvious course to be

followed. And when the trial court granted the

motion for set-off in the very same order that it

denied the petition of the appellant for leave to

intervene, a practical denial to the appellant of any

relief resulted. Then, at least, the appellant's rights

were concluded, for separate equitable proceedings

to enjoin the prosecution of the motion were no

longer open to it. Obviously the decree denying
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leave to intervene and in the same breath granting

the set-off, preehided the appellant from any other

remedy. The ti'onble is that the trial court dis-

posed of the rights of the appellant without accord-

ing to it the right to be heard. It decided the merits

of the appellant's case without peimitting the ap-

pellant to submit those merits.' A decree ordering

a set-off of judgments is manifestly a final decree,

and if the appellant had been allowed to intervene,

there is no question but that it would have been al-

lowed to appeal from the order granting the set-off.

Since the appellant was not allowed to intervene,

it has no standing to appeal from the decree in so

far as it ordered the set-off. To declare, therefore,

that the denial of the right to intervene is not a final

disposition of the appellant's rights would be to

impose upon the appellant all the burden of the

finality of the decree for set-off without according

it any appeal therefrom. It is difficult to appreciate

how the decision could be more final than was the

denial to the appellant of leave to intervene under

the circumstances of this case.

THERE ARE >0 JURISDICTIONAL DEFECTS IN THE

TRANSCRIPT.

Counsel for appellee in reviewing the contents of

the transcript has commented upon the absence of

proof of service of certain of the papers therein con-

tained. Counsel makes no point of the transcript be-
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that the order allowing and settling the bill of excep-

tions and the order allowing the appeal would be pre-

sumptive of any required service and of entire reg-

ularity in proceedings preliminary to such orders.

So far as concerns the service of the order al-

lowing appeal, w^e know of no requirement there-

for. That the citation to appellee was served is

shown by certificate of proper service appearing

at page 26 of the transcript. No motion has

been made to dismiss the ai3peal on the ground

that the transcript is incomplete in any respect,

and in the absence of any such motion, and, in-

deed, of any point being made that the transcript

is incomplete in any of the respects above referred

to, we deem it unnecessary to make any motion for

certiorari for diminution of the record, but if in

the opinion of this court such motion is at all called

for, we trust, and respectfully request, that an op-

portunity shall be accorded us to make such motion.

Counsel at page 11 of his brief specifies certain

particulars in which the citation is alleged by him to

be defective. Here again it may be noted that no

motion to dismiss the appeal because of such al-

leged defectiveness is made, in the absence of which

we believe no advantage could be taken of defects,

if any, appearing.
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Moreover, auy irregularity in the citation is cured

by the general appearance of the appellee.

Buckingham v. McClean, 13 How. (U. S.)

150;

Sage V. Central R. Co., 96 U. S. 712.

Indeed, the general appearance of the appellee is

a waiver of citation.

Alviso V. U. S., 5 Wall. (U. S.) 824;

Sage V. Central E. Co., supra;

Richardson v. Green, 130 U. S. 104.

So far as the citation not being directed to C. R.

Bennett is concerned, it appears from the petition

of appellant for leave to intervene, the denial of

which is the basis of this appeal, that the said Ben-

nett had parted with the title to the judgment

sought to be satisfied by the motion for set-off; it

does not appear that he took any part in resisting the

petition for intervention; in fact, exacth^ the con-

trary appears from the opinion of the court (Trans,

p. 10), in which it is recited that said Bennett "filed

'* a so-called 'petition', in which he makes substan-

" tially the same statements as contained in the pe-

" tition of the Cathay Trust, adding in paragraph
**

3, 'That the said action, C. B. Bennett vs. F. M.
" ^Brooks, was brought at the direction and for the

" 'use of the said Cathay Trust, Limited'." This

shows that Bennett is not interested in this appeal,

but even if he was, the failure to direct the citation

against him would be an objection which only he,



25

and not the appellee, could raise. And the appellee

is not prejudiced in any way by Bennett's not being

joined in this appeal, because the same does not af-

fect appellee's rights as against Bennett upon the

motion for set-off but only the right of appellant to

participate in such motion.

So far as concerns counsel's statement, that the

citation was issued before the entry of any order or

judgment, the same is refuted by the transcript.

The order alloAving the appeal (Trans, p. 21) re-

cites: " * * * it is ordered that an appeal"

* * * "from a final decree or order of this court

'"'' entered herein on the 2d day of December, 1910,

" denying the petition of the Cathay Trust to be al-

" lowed to be joined and heard as an interested

" party in the matter of a motion" * * * "be
" and the same is hereby allowed," * * * This

order allowing an appeal w^as made February 9,

1911. The citation, reciting that it w^as pursuant to

the order allowing a]3peal, was issued on the same

date.

So far as concerns the assignment of errors mak-

ing no prayer for reversal, we suggest that if this is

to be regarded as at all material, Section 997 of the

Revised Statutes, relied upon by counsel, only im-

poses the requirement that a prayer for reversal be

returned with a writ of eri'or.

So far as concerns the omission of title of cause

from the record of the citation in the transcript, we

have already noted that a general appearance by an
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appellee waives irregularity in the citation—indeed,

waives the citation itself. Moreover, the object of

the citation is merely to give notice, and Revised

Statutes Section 954 provides that defects of form

shall be disregarded in federal courts in civil causes,

and that the court shall proceed and give judgment

according to the right of the cause, except in cases

of demurrer when the defect is specifically assigned,

and that the court shall amend every defect or want

of fonn other than those expressly specified by de-

murrer. Daniel v. U. S. Machinery Co., 120 Fed.

839, holds that this statute is

"not confined to civil cases at law and includes

equity cases which are as well civil cases as law
cases are".

We respectfully submit that this case has been

properly brought before this court for review by ap-

peal and that upon the showing made the appellant

is clearly entitled to a reversal of the order den\"ing

leave to intervene.

Chickeeixg & Gregory,

Attorneys for Appellant.

Jernigax & Fessexdex,

Of Counsel.


